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SUPERIOR COURT OF THE STATE OF CALIFORNIA

ADMINISTRATION FOR POLICE AND
FIRE RETIREMENT PLAN OF CITY OF

‘SAN JOSE, and DOES 1-10 inclusive.,

| Defendants.

- AND RELATED CROSS-COMPLAINT
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J Trial Datc:
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Plamtiﬁ', 112CV226570, 112CV226574, 112CV227864]
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‘ : Patricia M Lucas
CITY OF SAN JOSE, BOARD OF

DEFENDANT S REQUEST FOR

JUDICIAL NOTICE IN SUPPORT OF
MOTION FOR JUDGMENT ON THE
PLEADINGS AS TO THE SAN JOSE

| POLICE OFFICERS’ ASSOCIATION’S

SEVENTH CAUSE OF ACTION FOR .
VIOLATION OF THE MEYERS-MILIAS-

BROWN ACT; EXHIBITS A-FIN
‘SUPPORT THEREOQF

i)afe: Jandary 17, 2013
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None Set.
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Defendant City of San Jose hereby requests the Court to take judicial notice pursuant to
Califomia Evidence Code Sections 450 et seq., and in accordance with California Rules of Court
3.1113, subdivision (1) énd 3.1306, subdivision (c), of the following material, true and cotrect

copies of which are attached hereto:

Exh, A:  Full Text of Measure B: Article XV-A Retirement: Public Employee
Pension Plan Amendments — To Ensure Fair and Sustainable Retirement.
Benefits While Preserving Essential City Services (referred as: “The
Sustainable Retirement Benefits and Compensation Act”) [City Council
Agenda Item No. 3.5(b) discussed on November 6, 2012];

Exh. B: San Jose Police Officers’ Assoc. v. City of San Jose, and City bf San Jose
: City Council: Notice of Application for Leave to Sue in Quo Warranto;

Exh. C: San Jose Police Officers’ Assoc. v. City of San Jose, and City ofSan
Jose City Council: Application for Leave to Sue in Quo Warranto;

Exh. D: The People of the State of California on the Relation of San Jose Police
‘ Officers’ Association v. City of San Jose, and City Council of San Jose:
Verified Complaint in Quo Warranto [Code Civ. Proc §803 Cal, Code Reg
Title 11, Sectlon 2(A)],

Exh. E: San Jose Police Officers’ Association v. City of San Joje, and City of San
Jose City Council: Memorandum of Points and Authorities in Support of
- SJPOA’s Application for Leave to Sue in Quo Warranto; and

Exh F: Letter dated September 28, 2012 fegarding “Quo Warranto Application in
‘ San Jose Police Officers’ Assn. v. City of San Jose and City of San Jose City
Council Your File No.: LA2012106837 File No. 038781” to Marc J. Nolan,
Deputy Attorney General from Jonathan Yank of CarrolI Burdick &
McDonough LLP.

Exhibit A is properly subject to judicial nétice pﬁrsuant to California Evidence Code
Sections 451(a) (“prov1510ns of any charter described in Sections 3, 4, or 5 of Article XI of the
California Constitution), 453 and 452(b) (providing that courts may take judicial notice of
“legislative enactments issued by or under the authority of the United States or any public entity in
the United States.”). 7} rinitj/ Park, L.P.v. City of Sunnyvale,- 193 Cél. App. 4™ 1014, 1027 (“The
Evidence Code also expréssly provides for judicial notice of a public entity’s legislative | |
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enactments and official acts. Thus, we may take notice of local ordinances and the official

resolutions, reports, and other official acts of a city.”). Exhibits A, B, C, D, and E are properly

subject to judicial notice pufsuant to California Evidence Code Sections 453 and 452(h)

(providing that courts may take judicial notice of “[f]acts and propositions that are not reasonably

subject to dispute and are capable of immediate and accurate determination By resort to sources of

reasonably indisputable accuracy.”). See also Fontenot v. Wells Fargo Bank, N.A., 198 Cal. App.

4th 256, 265 (2011) (“[Clourts have taken judiciai notice not only of the existence and recordation

of recorded documents but also of a variety of matters that can be deduced from the documents.”).

For these reasons, the Clty respectfully requests that the Court take judlcml notice of the

above listed documents.

DATED: November 28, 2012

2006567.1

MEYERS, NAVE, RIBACK,‘ SILVE WILSON

Michael C, Hughes
Attorneys for Defendant
City of San Jose
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FULL TEXT OF MEASURE B

ARTICLE XV-A
- RETIREMENT

PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
~ ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San Jose do héreby_ enact the folloWing
-amendments to the City Charter which may be referred to as:
“The Sustainable Retirement Benefits and Compensation Act.”

‘Section 1501-A:  FINDINGS

The following services are essential to the health, safety, quality
of life and well-being of San Jose residents: police protection; fire
- protection; street maintenance; libraries; and community centers
(hereafter ‘Essential Clty Serv1ces”) | |

The City’s ability to provide its citizens with Essential Clty
Services has been and continues to be threatened by budget cuts
‘caused mainly by the climbing costs of employee benefit '
programs, and exacerbated by the economic crisis. The employer
cost of the City’s retirement plans is expected to continue to

* increase in the near future. In addition, the City’s costs for other
post employment benefits — primarily health benefits — are
‘increasing. To adequately fund these costs, the City would be
required to make additional cuts to Essential Clty Services.

By any measure, current and pro;ected reductlons in service
levels are unacceptable, and will endanger the health safety and |
~ well-being of the residents of SanJose.
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February 8, 2012

Without the reasonable cost containment provided in this Act; the
economic viability of the City, and hence, the City's employment
beneﬁt programs will be placed atan Immment risk. -

The City and its residents always mtended that post employment
‘benefits be fair, reasonable and subject to the City’s ability to pay
without jeopardizing City services. Atthe same time, the City is
and must remain committed to preserving the health safety and

well-being of 1ts residents, -

_ By this Act, the voters find and declare that post employment
benefits must be adjusted in a manner that protects the City’s
viability and public safety, at the same time allowing for the

contmuatlon of fair post-employment benefits for its workers.

The Charter currently provides that the Clty retalns the authorlty
to amend or otherwise change any of its retlrement plans, Sub]ect
| .to other prov1sxons of the Charter. .

Thls Actis 1ntended to strengthen the fmances of the City to -
ensure the City’s sustained ability to fund a reasonable level of
benefits as contemplated at the time of the voters’ initial adoption
of the City’s retirement programs. Itis further designed to ensure
that future retirement benefit increases be approved by the
voters. '

" Section 1502-A: = INTENT -

This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose. |

837680_2
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February 8, 2012

The City reaffirms its plenary authority as a charter city to control
- and manage all compensation provided to its employees as a
municipal affair under the California Constitution.

Th_e City reaffirms its inherent right to act responsibly to 'pfeserve |
the health, welfare and well-being of its residents.

This Act is not intended to deprive any current or former

" employees of benefits earned and accrued for prior service as of
the time of the Act’s effective date; rather, the Act is intended to
preserve earned benefits as of the effective date of the Act.

This Act is not intended to reduce the pension amounts received
by any retiree or to take away any cost of living increases paid to
retlrees as of the effective date of the Act.

The City e_Xp_resst’ retain_s its authority existing as of January 1,

2012, to amend, change or terminate any retirement or other post

~.employment benefit program provided by the Clty pursuant to
Charter Sectlons 1500 and 1503. :

Section 1503-A, | Act Supersedes All Conﬂlctmg Prov1smns

" The provisions of this Act shall prevail_ over all other conﬂieting
- or inconsistent wage, pension or post employment benefit
provisions in the Charter, ordinances, resolutions or other
enactments. |

The City Council shall adopt ordinances as appropriate to
implement and effectuate the provisions-of this Act. The goalis
that such ordinances shall become effect1ve no later than

' September 30 2012.

837680 2 .
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February 8, 2012
Section 1504-A. Reservation of Voter Authority

The voters expressly reserve the right to consider any change in
matters related to pension and other post employment benefits.
Neither the City Council, nor any arbitrator appointed pursuant to
Charter Section 1111, shall have authority to dgree to or provide
any increase in pension and/or retiree healthcare benefits
without voter approval, except that the Council shall have the
authority to adopt Tier 2 pension benefit plans within the limits
set forth herein.

_Section 1505-A. Reservatioﬁ of Rights to City Council

Subject to the limitations set forth in this Act, the City Council
retains its authority to take all actions necessary to effectuate the -
“terms of this Act, to make any and-all changes to retirement plans

- necessary to ensure the preservation of the tax status of the -
plans, and at any time, or from time to time, to amend or
otherwise change any retirement plan or plans of establish new
or different plan or plans for all orany officers or employees
sub]ec’c to the terms of this Act. :

Section 1506—A. Current Employees

(a) “Current Employees” means employees of the City of San
Jose as of the effective date of this Act and who are not covered
under the Tler 2 Plan [Sectlon 8). -

(b) Unless they voluntarlly optin to the Voluntary Election
Program (“VEP,” described herein), Current Employees shall have

‘their compensation adjusted through additional retirement
contributions in increments of 4% of pensionable pay per year,

" up to a maximum of 16%, but no more than 50% of the costs to-

4
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amortize any pension unfunded liabilities, except for any pension
" unfunded liabilities that may exist due to Tier 2 benefits in the

- future. These contributions shall be in addition to employees’
normal pension contributions and contrlbutlons towards retiree
- healthcare benefits.

(c) The starting date for an employee’s compensation
-adjustment under this Section shall be June 23, 2013, regardless
of whether the VEP has been implemented. If the VEP has not
been 1mp1emented for any reason, the compensatlon ad}ustments |
shall apply to all Current Employees. ~

(d) The compensatlon adjustment through addltlonal employee o

~ contributions for Current Employees shall be calculated
- separately for employees in the Police and Fire Department
Retirement Plan and employees in the Federated City Employees |
Retlrement System.

(e] The compensation adjustment shall be treated in the same
manner as any other employee contributions. Accordingly, the
voters intend these additional payments to be made on a pre-tax
" basis through payroll deductions pursuant to applicable Internal
Revenue Code Sections. The additional contributions shall be
subject to withdrawal, return and redeposit m the same manner
as any other employee contr1but10ns

Section 1507-A:  One Time Voluntary Electlon Program
. (NVEPH) .

The City Council shall adopt a Voluntary Election Program
~ ("VEP") for all Current Employees who are members of the
existing retirement plans of the City as of the effective date of this
Act. The implementation of the VEP is contingent upon receipt of

5
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IRS approval. The VEP shall permit Current Employees a one
time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s earned
benefit accrual; the change in benefit accrual will apply only to
the employee’s future City service. Employees who opt into the
VEP will be required to sign an irrevocable election waiver (as

- well as their spouse or domestic partner, former spouse or
former domestic partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of
retirement benefits and has Voluntarlly chosen. reduced beneflts,
as spec1f1ed below. -

The VEP shallfhave the follo‘wingl features'and Iimitations:

' (a) The plan shall not deprlve any Current Employee who
chooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earned -
and accrued for service prior to the VEP’s effective date; thus, the
benefit accrual rate earned and accrued by individual employees
- for that prior service shall be preserved for payment at the time

of retirement. :

(b) Pensmn beneﬁts under the VEP shall be based on the
following limitations: .

(ij The accrual rate shall be 2.0% of “final
. compensation”, hereinafter defined, per year of
service for future years of service only

(i) The maximum benefit shall remaln the same as the -
" maximum benefit for Current Employees.

(i) The current'age‘ of eligib_ﬂity for service retirement
| _ under the existing plan as approved by the City
837680_2 - ® |
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Council as of the effective date of the Act for all years
of service shall increase by six months annually on
July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire
Departrnent Retirement Plan and the age of 62 for
employees in the Federated City Employees’ - -

. Retirement System. Earlier retirementshallbe
permitted with reduced payments that do not
exceed the actuarial value of full retirement. For

. service retirement, an employee may not retire any
“earlier than the age of 55 in the Federated City -
Employees’ Retirement System and the age of 50 in
the Police and Fire Department Retirement Plan.

. (iv) . The eligibility to. retire at thirty (30) years of service
regardless of age shall increase by 6 months -
annually on July 1 of each year starting July 1, 2017. '

(v - Costof 11v1ng adjustments shall be 11rn1ted to the
" increase in the consumer price index, (San Jose ~ San
Francisco - Oakland U.S. Bureau of Labor Statistics
- index, CPI-U, December to December), capped at
~ 1.5% per fiscal year. The first COLA adjustment
following the effective date of the Act willbe
prorated based on the number of remaining months
in the year after retirement of the employee.

(vi)j  “Final cofnp'ensation” shall mean the average annual
| pensionable pay of the highest three consecutive
years of service. :

(vii) = An employee will be eligible for a full year of service
- credit upon reaching 2080 hours of regular time

7
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worked (including pald leave but not including
overtime).

(¢) The cost sharing for the VEP for current service or current
service benefits (“Normal Cost”) shall not exceed the ratio of
3 for employees and 8 for the City, as presently set forth in-
" the Charter. Employees who opt into the VEP will notbe
responsible for the payment of any pension unfunded
liabilities of the system or plan. :

(d) VEP Survivorship Benefits. -

(i) Survivorship benefits for a death before retirement
shall remain the same as the survivorship benefits
for Current Employees in each plan.

(ii) Survivorship benefits for a spouse or domestic
‘partner and/or child{ren) designated at the time of
retirement for death after retirement shall be 50%
of the pension benefit that the retiree was receiving,
At the time of retirement, retirees-can at their own
cost elect additional survivorship benefits by taking
an actuarially equivalent reduced benefit.

(e) VEP Disability Retirement Benefits.

| (i) Aservice connected disability retirement benefit,  as
_hereinafter defined, shall be as follows: -

The employee or former employee shall receive an
annual benefit based on 50% of the average annual
pensionable pay of the hzghest three consecutive year‘s
of service. :

837680 2
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(i) Anon-service connected disability retirement
benefit shall be as follows: :

The 'employee or former employee shall receive 2.0%
times years of City Service (minimum 20% and
maximum of 50%) based on the average annual
pensionable pay of the highest three consecutive years
of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(lif) Cost of Living Adjustment (“CO‘LA”) provisions will be-
o the same as for the servu:e retlrement beneﬁt inthe
- VEP.

| Séi:tion}lSOB-A:' ~ Future Employees - Limitation on
| L Retirement Benefits - Tier 2.

To the extent not already enacted, the City shall adopt a
retirement program for employees hired on or after the

- ordinance enacting Tier 2 is adopted. This retirement program -
for new employees - shall be referred to as “Tier 2.”

The Tier 2 'program shall be limited as follows:

‘(a) The program may be designed as a “hybrid plan” consisting
of a combination of Social Security, a defined benefit plan and/or
a defined contribution plan. If the City provides a defined benefit
plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan {(both normal cost and

‘unfunded liabilities). The City may contribute to a defined

contribution or other retirement plan only when and to the extent

9
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the total City contribution does not exceed 9% If the City’s share
of a Tier 2 defined benefit plan is less than 9%, the City may, but
shall not be requlred to, contribute the dlfference to a defmed

- contribution plan,

(b) TFor any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be permitted

~ with reduced payments that do not exceed the actuarial value of
full retirement. For service retirement, an employee may not
‘retire any earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in the Police and
Fire Department Retirement Plan ‘

(c) For any deﬁned benefit plan cost of living ad]ustments shall

be limited to the increase in the consumer price index (San Jose =

San Francisco ~ Oakland U.S. Bureau of Labor Statistics index, CPI-
U, December to December), capped at 1.5% per fiscal year. The
first COLA adjustment will be prorated based on the number of
months retired. - - :

(d) For any defined benefit plan, “final compensatlon" shall
‘mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding prermum pays or other add;tlonal
compensation.

.(e) For any defined benefit plan, benefits shall accrue at a rate
‘not to exceed 2% per year of serv1ce, not to exceed 65% of final
compensation.

10
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0 For any defined benefit plan, an employee will be eligible for
~a full year of service credit upon reaching 2080 hours of regular
time worked (including paid leave, but not including overtime).

(g) Employees who leave or have left City service and are

. subsequently rehired or reinstated shall be placed into the
second tier of benefits (Tier 2). Employees who have at least five
(5) years of service creditin the Federated City Employees’
Retirement System or at least ten (10) years of service credit in
the Police and Fire Department Retirement Plan on the date of
separation and who have not obtained a return of contributions
will have their benefit accrual rate preserved for the years of
service prior to their 1eav1ng Clty service.

- (h) Any plan adopted by the City Council is sub]ect to |
termination or amendment in the Council’s discretion. Noplan
“subject to this section shall create a vested right to any benefit.

'S_eetion 1509-A: 'D’isability'Retirements '

- (@) To receive any disability retirement benefit under any

* pension plan, City employees must be incapable of engaging in
any gainful employment for the City, but not yet eligible to retire
* (in terms of age and years of service). The determination of
qualification'for a disability retirement shall be made regardless
of whether there are other positions avallable at the tlme a

| determma’clon is made.

(b) An employee is considered'“disebled” for purposes of
qualifying for a disability retirement, if all of the following is met:

(i) Anemployee cannot do work that they did before; and

11
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(ii) Itis determined that

1) an émployee in the Federated City Employees’
Retirement System cannot perform any other jobs
described in the City’s classification plan because
of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retirenient Plan cannot perform any

other jobs described in the City’s classification
‘plan in the employee’s department because of his
~or her medical condition(s); and

(ili) The 'empleyee’s disability has lasted or is .expe_cted to’
last for at least one year or to result in death.

(9 Deterfn—inations of disability shall be made by an -
- independent panel of medical experts, appointed by the City

~ Council. The independent panel shall serve to make disability

determinations for both plans. Employees and the City shall have
aright of appeal toan admlmstratlve law judge.

(d) The City may prov1de matching funds to obtain long term
disability insurance for employees who do not qualify fora
disability retirement but incur long term reductions in
compensation as the result of work related injuries. .

(e) . The City shall not pay workers’ compensation benefits for
disability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions in the Federated Clty

| Employees Retirement System,

| 12
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Section '151.0-A: Emergency Measures to Contain Retlree
Cost of Living Ad]ustments \

If the City Council a‘dopts a resolution declarmg a fiscal and

~ service level emergency, with a finding that it is necessary to
suspend increases in cost of living payments to retirees the City
may adopt the following emergency measures, applicable to
retirees (current and future retirees employed as of the effectlve |
date of this Act) .

(a) Costof Iiving adjustments (“COLAs") shall be temporarily -
suspended for all retirees in whole or in part for up to five years.
" The City Council shall restore COLAs prospectively (in whole or
in part), if it determines that the fiscal emergency has eased
sufficiently to permit the City to provide essential services

~ protecting the health and well-being of Clty residents while -
paymg the cost of such COLAs.

(b) In the event the City Council restores all or part of the COLA,
it shall not exceed 3% for Current Retirees and Current
Employees who did not opt into the VEP and 1.5% for Current
Employees who opted into the VEP and 1.5% for employees in
Tier 2.

~Section 1511-A:  Supplemental Payments to Retirees

The Supplemental Retiree Benefit Reserve (“SRBR”) shall be
discontinued, and the assets returned to the appropriate
retirement trust fund. Any supplemental payments to retirees in
~ addition to the benefits authorlzed herem shall not be funded
from plan assets:

. - 13
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February 8,2012 -
Section 1512-A: Retiree Healthcare

(a) Mlmmum Contributions. -Existing and new employees
must contrlbute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.

(b) - Reservation of Rights. No retiree healthcare plan or
benefit shall grant any vested right, as the City retains its power
to amend, change or terminate any plan provision.

(¢) Low CostPlan. For purposes of retiree healthcare benefits,
“low cost plan” shall be defined as the medical plan which has the
- lowest monthly premium available to any active employeein -
~ either the Police and Fire Department Retirement Plan or
Federated City Employees Retlrement System. . |

" Section 1513-A.: Actuamal Soundness (for both pensioh
- - andretiree health(:are plans)

| (a) All plans adopted pursuant to the Act shall be subjecttoan -
. actuarial analysis publicly disclosed before adoption by the City
Council, and pursuant to an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
" to time. All plans adopted pursuant to the Act shall: (i) be
~ actuarially sound; (ii) minimize any risk to the City and its
‘residents; and (iii) be prudent and reasonable in light of the
‘economic climate. Thé employees covered under the plans must
“ share in the investment, mortality, and other risks and expenses
of the plans \ ‘

- (b] All of the City's pension and retiree healthcare plans must be
- actuarially sound, with unfunded liabilities determined annually

14
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- through an independent audit using standards set by the
Government Accounting Standards Board and the Actuarial |
Standards Board. No benefit or.expense may be paid from the
plans without being actuarially funded and explicitly recognized
in determining the annual Clty and employee contributions into -

‘the plans.

(c) Insetting the actuarial assumptions for the plains, valuing
the liabilities of the plans, and determining the contributions.

' required to fund the plans, the ob]ectlves of the Clty s retirement

~ boards shall be to:

(i)

()

" achieve and maintain full funding of the plans using at

least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable plan

experience; and

ensure fair' and eq_uitable treatment for.current and
future plan members and taxpayers with respect to the
costs of the plans, and minimize any mtergeneratlonal
transfer of costs.

(d) When‘investing the assets of the plans, the obj_ectivé of the
City’s retirement boards shall be to maximize the rate of return
w1thout undue risk of loss whlle having proper regard to:

(1)

oy

837680_2

the fundmg objectives and actuarlal assumptlons ofthe
plans; and

the need to minimize the leatility of the plans’ surplus -
or deficit and, by extension, the impact on the volatility

of contributions requlred to be made by the Clty or’
employees. |
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Section 1514-A:  Savings

“In the event Section 6 (b) is determined to be illegal, invalid or
 unenforceable as to Current Employees (using the definition in
Section 6(a)), then, to the maximum extent permitted by law, an .
equivalent amount of savings shall be obtained through pay
reductions. Any pay reductions implemented pursuant to this -
section shall not exceed 4% of compensation each year, capped
at a maximum of 16% of pay. -

_. Sectwn 1515-A Severabxhty -

(a) This' Act shall_ be interpreted so as to be consistent with all
federal and state laws, rules and regulations. The provisions of
this Act are severable. If any section, sub-section, sentence or :
clause (“portion”) of this Act is held to be invalid or
unconstitutional by a final ]udgment of a court, such decision shall
not affect the validity of the remaining portions of this
‘amendment. The voters hereby declare that this Act, and each
portion, would have been adopted 1rrespect1ve of whether any
one or more portlons of the Actare found invalid. If any portlon

- of this Act is held invalid as apphed to any person or
circumstance, such invalidity shall not affect any application of
this Act which can be given effect. In particular, if any portion of

-~ this Act is held invalid as to Current Retirees, this shall not affect
the application to Current Employees. If any portion of this Actis
" held invalid as to Current Employees, this shall not affect the
application to New Employees. This Act shall be broadly
construed to achieve its stated purposes. Itis the intent of the
voters that the provisions of this Act be interpreted or
implemented by the City, courts and others in a manner that

. facilitates the purposes set forth herein. |

18
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. (b) Ifany ordinance adopted pursuant to the Act is held to be

invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for
determination as to whether to amend the ordinance consistent
with the judgment, or whether to determine the section severable
and ineffective.

17
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RES NO 76158

ADOPTED this 6th day of March, 2012, by the following vote:

AYES: ' CONSTANT, HERRERA, LICCARDO, - NGUYEN,
~ OLIVERIO, PYLE, ROCHA; REED. . =
NOES: '~ CAMPOS, CHU, KALRA,
ABSENT: - NONE.
'DISQUALIFIED:  NONE. | E | . Ve 2 ; &
CHUCK REED | _

. Mayor

DENNTS D. HAWKINS, CMC
City Clerk
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: Greg%McLea.n Adam, No. 203436 '
-Jonat

an Yank, No. 215495

.
oo

2 | Tennifer S. Stou hton, No. 238309
|- CARROLL, B RDICK & McDONOUGH LLP
3 | Attorneys at Law
| 44 Montgomery Street, Suite 400
4 % San Francisco, CA 94104
Telephone: ~ 415.989.5900
5 | Facsimile: ' 415.985.0932
‘Email: - gadam@cbmlaw.com
6 |- yank@cbmlaw.com
. jstoughton@cbmlaw.com
e Ko o Pramored Relator S ——————————_ S
$ | San Jose Police Ofﬁcers Association
9 BEFORE THE ATTORNEY GENERAL
10 OF THE STATE OF CA.LIEORNIA
11 ' ' ' _
“SAN JOSE POLICE OFFICERS’ : No.
12 ) ASSOCIATION ‘ L L
NOTICE OF APPLICATION FORLEAVE TO
13 Plalntlff-ReIator : SUE IN QUO WARRANTO
14 = - |
15 | CITY OF SAN JOSE, and CITY OF
6" SANJOSE CITY COUNC[L
: Defendants
17
‘ 0 NOTICE IS HEREBY GIVEN that San Jose Police. Officers’ Association, the
20 Proposed Relator, is applying to the Attorney General of the State of California for leave
” to'sue in quo warranto. - " _ |
zé Pursuant to Title X1, sections 1 and 2, of the Cahforma Code of Regulatlons
2 the following documents are enclosed: B '
” ‘ 1. acopy of Relatot’s Apphcatlon for Leave to Sue in Quo Warranto
95 2. a COpY of the [Proposed] Verified Complaint;
26 3 a copy of the Verxﬁed Statcmcnt of Facts in Support of the
Application; and '
27 .

“CBM-SFASF550686 s

NOTICE OF APPLICATION FOR LEAVE TO SUE IN QUG WARRANTO




4, a Mcmorandum of Points and Authorities in Support of this
~ Application. .
FURTHER NOTICE IS HEREBY GIVEN that you have ﬁfteen (15) days after) .
service of this Notice to appear before the Attorney General and to show cause, if you
have any, why leave to sue should niot be granted in accordance with the Relator S

Application.

© 0 M O B W N —

TDatedy Tune 4, 2012 _
' CARROLL BURDICK & McDONOUGH LLP

(‘/,__,,.

GrEFg McLean Adam
athan Yank

Jennifer Stoughton -
Attorneys for Proposed Relator
San Jose Police Officers’ Assomatxon

S

NOTICE OF APFLICATION FOR LEAVE TO SUE IN QUO WARRANTO
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Greg McLeanAdam No. 203436

1
Jonathan Yank, No. 215495
2 || Jennifer 8, Stoughton, No. 238309
" | CARROLL, B ICK & McDONOUGH LLP
3| Aftorneys atLaw
- | 44 Montgomery Street, Suite 400
4 1+ San Francisco, CA 94104
| Telephone:.  415.989,5900
5 | Facsmmile: . = 415.989.0932
Email: ~  gadam@cbmlaw.com
6 yank@cbmlaw.com .
; jstou ton@cbmlaw com 7
81 San Jose Pohce Officers’ Assoc1at10n
9 BEFORE THE ATTORNEY GENERAL -
10 OF THE STATE OF CALIFORNIA
1| - | o
"~ SAN JOSE POLICE OFFICERS’ | No.
A2 ASSOCIATION,
» : - APPLICATION FOR LEAVE TO SUE N QUO .
13 PIaintiff—Re‘latOr, -] WARRANTO
14 v. ‘ .
""" I5 | 'CITY OF SAN JOSE, and CITY OF o
16 SANJ OSE CIiTY COUNCIL S i
- " Defendants,
17 | _ |
: 1‘9 | TO THE ATTORNEY GENERAL OF THE STATE OF CALIFORNIA: -

' 26 ' In accbrdanée with Section 803 of the Code of Civil Proécdure, application is
- hereby madt: by Proposed Relator San J oSe_ Police Officers’ Association, for leave to sue
22" in quo warranto; in the name of the People, of the State of California. '

’3 Pursuant to Title XI, section 2, of the Cahfomla Code of Regulatzons, the

o followmg documents are enclosed: | ' -

’s 1. an orlgmal and one copy of the [Proposed] Veriﬁed Complaint '
26 prepared for the signature of the Attorney General, a Deputy

‘ 2'7 Attorney General, and the attorney for the Relator;

0 2. a Verified Statement of Facts in Support of this Application; .

-EBM-SF\SF549735

APPLICATION FOR LEAVE TO SUE IN QUO WARRANTQ




1 3. a Memorandym of Points and Authorities in Support of this
2 Application; .
) 4.. a copy of a Notice directed to the proposed Defendant, advising
4 them of this Application and giving them fifteen (15) days to
5] 'appealj and to shqw‘ cause v?hy leave to sue should not be granted;
6 amd | |
. —3.Proof nf‘%mce nffhefﬂregmngdﬂcumentqnnfhenmnmed
8 | Défeﬁdant;.to be added after service on 'prop.osed defendants. V
9 Dated: June 2, 2012, | | |
10 | CARROLL, BURDICK & McDONOUGH LLP
n (’ - 3
12 By A Ny , :
AN S
14 Attorneys for Pro:f;gggeﬁgltg%%hton
15 San Jose Police Ofﬁcers" Association
16
17
18
9
- 20
21
22
23
. 24
l25
26
27
28
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APPLICATION FOR LEAVE TO SUE IN QUO WARRANTOQ
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fury

McLean Adam, No. 203436

' Jonat an Yank, No. 215495

2 t Jennifer S. Stoughton, No, 238309 ' :
CARROLL, B ICK & McDONOUGH LLP
. 3 | Attorneys at Law . - :
44 Montgomery Street, Suite 400
4} San Francisco, CA 94104 :
‘Telephone: . 415,989.5900
"5 | Facsimile: 415 .989.0932
.Email; + gadam@cbmlaw.com
6 : - yank@cbmlaw.com -
. jstoug ton@cbmlaw com
T Attorneys for Plainfiff
- 8 § San Jose Paolice Officers’ Assoc:latmn
9 SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 COUNTY OF SANTA CLARA
1 | - | -
12 | THE PEOPLE OF THE STATE OF “No. | _
CALIFORNIA on the RELATION of o o ‘
13 | SAN JOSE POLICE OFFICERS' VERIFIED COMPLAINT IN QUO WARRANTO
1 ASSOCIATION, ‘ :
14 . [CopE Civ. PROC, § 803; CAL. CODE REG
. Plaintiff, TITLE 11, SECTION Z(A)]
15 S , :
16 | ' _ :
. CITY OF SAN JOSE, and CITY
17 | COUNCIL OF SAN JOSE,
18 " Defendants.
19 |
20
21
22
23
24
25
26
27
28 :

VERIFIED COMPLAINT IN QU0 WARRANTO




i follows.

_City™), was.a municipal corporation existin

The People of the State of California, on the Relatlon of SAN JOSE POLICE
OFFICERS ASSOCIATION complain of Defendants, and for cause of action allege as

1. This action is brought pursuant to Section 803 of the Code of Civil
Procedure, |
2. (At all times herein mentioned, Defendant the CITY OF SAN J OSE (“the |

nderacharter 1

© e M B W N e

10

12
13
14

15
| 16

17

18

19

20
21
22
23
24
25
26
27
28

granted by the Legmlature of the State of Callforma and adopted pursuant to the

| Constltutlon of the laws of the State of Cahforma

3. Atall times herem mentioned, Defendant the CITY COUNCIL OF SAN
JOSE (“City Counell”) was a municipal corporatlon ex1st1ng, qualifying, and acting under

a charter granted by the Leglslature of the State of Cahforrua and adopted pursuant to the

~ Constitution of the IaWs of the State of Cahforma

. 4. _ The relator in this action 1s the SAN JOSE POLICE OFFICERS’
ASSOCIATION (“SIPOA” “Plalntlff” or “Relator’ ). |

- The Parties and Their Collective Bargaining
Relationship Under the Meyers-Milias-Brown Act,
' Government Code Sec‘uon 3500 ef seq.

5. Labor-management relations and the process of bargalmng between the

SJ POA and the City are governed by the Meyers-MIhas-Brown Act (“the MMBA” or ‘th

" Act”), Government Code section 3500, et seq

6. The STPOA i is, and was at all relevant times, a non-profit corporation .
organized and cxisting under the laws of the State of California, with its principal place -‘o_f '
business in the County of Santa Clara, The SJPOA is the “recogmzed employee

’orgamzatlon” for all. pohce officer classifications in Ba.rgammg Units 11, 12 13 and 14

- (collectwely “Police Ofﬁcers”) employed by the C1ty of San Jose to work in the San Jose

Police Department, pursuant to the Meyers-Milias-Brown Act, Government Code section
3500 ef. seq. (“MMBA”). As one of its functions, the relator represents public employees

on matters related to their employment conditions, 1neludmg wages and hours. Plaintiff’s
TBM-SRSF3§3503 7 : - 2_
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approximately 1100 members perform all Iaw_enforcement functions for the nearly 1

“million residents of the Clt}’ of San Jose.

7. By reason of the facts stated in the prior paragraph the SJPOA is
beneﬁcially interested in the Clty s faithful performance of its obhgat_ions unc_ier the-
MMBA. ’I‘he $TPOA brings this action on behalf of itself and its members, having
standing to do so under the doctrine articulated by the California Supreme Court in

Fire thhrers v. City of Palo Alto (1963) 60 Cal,2d 295,
8.  Atall times relevant, the City | is and has been the employer of the

SJPOA’s members and : a “public agency” within the meaning of the MMBA. As acharter| -

city, in adchuon to being bound by the MMBA in regard fo 1ts labor»relatmns with the
SJPOA the City is governed by the San Jose City Charter. ,

9, The MMBA requlres that the C1ty meet and confer in good faith w1th ‘rhe :
SJPOA over the wages, hours, and other terms and conditions of employment for Police

Ofﬁeers, including retlrement beneﬁts (Gov Code §§ 3504, 3505.) When negotlatlons

result i in agreement between the partles the I\/IMBA requires that the agreement-be

reduced to a mutually-31gned mtmg known as a “memorandum of agreement” (“MOA™).
(Gov. Code § 3505.1.) | B

10. The MMBA further states that “lqwmngly provxdmg a recognized
employee orgamzaho’n with maccurate 1nformat10n regarding the financial resources of

the public employer, whether or not in response to a‘request for information, constitutes a

I refusal or failure to meet and negotiate in good faith.” (Gov. Code § 3506.5(c).)

11. The MMBA also prohibits the City from taking umlateral action on
matters impacting wages, hours, and other terms and conditions of employment for Police:

Officers without ﬁrst prov1d1ng the SJPOA with reasonable notlce and an opportumty to

| bargain, resolve any dlfferences, and reach agreement prior to ;mplementatmn (Gov.

Code § 3504.5.) “The duty to bargain requires the pubhc agency to refram from makmg

unilateral changes in employees wages and workmg condltlons unt11 the employer and

| CBM-SR\SFs53503 , _ 3.
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employee association have bargained to impasse.” (Santa Clara County Counsel

'Attofﬁeys Assoc. v. Woodside (1994) 7 Cal.4th 525, 537.) Thﬁs, for exampic, itis _weli—' .
established thai an MMB_A-covéred city is "‘rcc:iuired'to meet and confer wittl fa uniqu.. |
ricprescntir_lg impacted employees] before it propose(s] charter amcndfriants which affect |
mé,tfers within their scope of représcntation.” (People ex rel. Seal Beach Eolice Officers

Assn. v. City of Seal Bedch (“Séal Beach™) (1984) 36 Cal.3d 591, 602;)

O oo Moy B W W
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proposed measure on an election ballot, doing so without first satisfying the bargaining
o})ligation violates Government Code section 35 04, ‘(Sani‘a Clara County Registered
Nurses Assoc. (2010) PERBvDecisioh No. 2120-M, pp. 15-16.)‘ In order fo déﬁlonsﬁate
that financial difﬁculti'cg create é compeﬂiﬁg- operational neéessity permitting unilateral |
'a,qfi.on pri_or to 'éatisfying the -bargainiﬁg obligation, the émplpyer must demonétratc "an |
lacttia'i ﬁnanéiai emergency which leaves ﬁo real alterr;ativé to thé action taken and allows
no time for meaningful negotiations bcforé taking action." (/d, at p 16.) “'I‘hé mere fact
that [a public employer]:thclmght'the inclusion of the measure on tﬁe ... ballot was '
desirable does not conéﬁtut_é a compélling operati'on&l::nécessity' sufficient to set aside its’
bargaining obligation.” (Jd. af 17) ' .' '
- 13, Evén aftéf bargaining ha§ reaclied é,'staté of impasse, the bargaining
leigé;tion does not end pérrhanently. Rather, “iinpassc is always viewed as a tenf‘porary
circumstance aﬁd the impasse doctrine ... therefore, is not a device to allow any party to
_ continue to. actrunilaterally or to engage in the di_sparagcmcnt of the collective bargaining
process.” (McClarchy Newspaper (1996) 321 NLRB '13'86, 1,398-139(}.)_ “An impasse |
does nat ‘cdnstitute a license to avoid the statutory obligation to bargain collectively where

the circumstances which led to the impasse no longér remain in stétus quo.” (Kit

! The Public Employment Relations Board ("PERB") is the California administrative
a%ency-- generally charged with construing and administering the MMBA, (Gov. Code §§
3501 and 3509.) While PERB does not have jurisdiction over cases involving labor
associations representing police officers (Gov. Code § 3511), Courts give great deference
to its construction of the MMBA. (Banning Teachers Assn. v. Public Employment )
Relations Bd. (1988) 44 Cal.3d 799, 804-805.) _
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Manufacturing Co., Inc. and Sheet Metal Workers Int’l Assoc., Local 213, AFL-CIO

b
oo

1
2§ (1962) 138 NLRB 1290, 1294.) Thus, “[a]nyihing that creates a new possibility of fruitful
3 | discussion (even if it does not create a likelihood of agi*eement) bréaks an impasse.” (Gu{f
4 | States Mfg. Iric. v. NLR.B, (5th Cir. 1983) 704 F.2d 1390, 1399 [citations omitted].)’
5 | Thus, when a party has made a significant bargaining coné'ession', impzisse will be broken. |-
6 | Likewise, when an employer’s financial condition has improved substantially, imj)as'sg:
1. ~will he broken, (Se¢ e g Kif Manuﬁmturmg(‘ofnrano"-’hm’tMmi WorkersInt'l |
f 8 Assoc.,*Lécal 213, AFL-CIO (1962) i_38 NLRB 1290, 1294-1295.). |
9| - 14, On or about March 6, 2012, theldeféndants' submitted to iiljc electorate of
10 | the City of Sari Jose a ballot mcaéure ciesigned to dramatically reduces th_é pension -
11 | benefits of STPOA-represented Police Officers by forcing current employees ito a new
12 || retirement piari ‘thlat,.inte‘r alia, scveréiy reduces a(:ci‘ual rates, dramatically increases
13 | minimum retirement agegn-d'service rcciuiremeﬁts, cuts the rﬁaximum ¢0§t~of~living
14- adjustmeiitin half (from 3% tci 1.5%), an‘d‘siashes survivorship and disability rétirenicnt .
15.] benefits. - B
16 15, Onar a‘obut Tune 5, 2012, a majority of the electorate approved the
17 | foregoing resolution, The charter amendment thu;s.approved‘ -wastherefiﬂer filed with the
18 Secretary 6f State, | _ ' _ |
19 16, _Tlie proceedings described in Paiagrapiis 14 and I 5, which were taken by
20 | the defendants to amend its .ciiarter, were defective arid violative of Government Code § .
21 | 3500 et seq. in that defendants (1) failed to meet and confer in good faith with the SJPOA
22 | to discuss the proposed cuts to the benefits prior to arriving at the ballot measure and
23 |- engaged in bad-,faith.bérgaining by, inter alia, insisting that the SJPOA was iequired to
24 1 convince tiic City to undo its _fait accorpli and asserting that the City was underno -
‘| % Decisions by the federal courts and the National Labor Relations Board (“NLRB”)
26 | construing the Labor Management Relations Act are persuasive in construing similar
California labor relations statutes. (See, e.g, Modesto City, 136 Cal.App.3d at 895-896; J.
T B e e Caltomni abor St ot s posuasves Couny Sstarion Dist
§3 :

0. 2v. Los Angeles County Employees’ Assn. (198

CBM-SF\SF353503 5.
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1 | obligation to bargain with the SJPOA in any event, (2) deliberately overstated thé extent
2 | ofits pension liabilitie's—;—by in excess of $250 million dollars—to create enormous public
3 1" and media pressure on the SIPOA to make coﬁcessions and inhibit the partieé’ ability to
4 1 reach agreement (which is a per se unfalr labor practlcc pursuant {o Govemment Code .
5 | section 3506.5) and (3) failed and refused to return to bargaining on the asserted basis that
6 || the parties were at 1mpasse even after 31gn1ﬁcantly changed mrcumstances required a
2. |_resumption 6f bargaining, including an improved finaneial ontlack for the mw oreatly |
¢ | improved pension fund performanoe and significant monetary concessions by the SIPOA
9 | These allegatmns are set forth ir further detail below.
100 The Defendants Vlolated the Meyers—Mlhas-Brown Act, Government Code
- Section.3500 et seq., by Deciding to Place Measure B Before the Voters Without
11 * First Providing the SJPOA%Vlﬂl Notice and an Opportunity to Bargain
2] | 17 In the spring and early summer of 2011 dunng collcctwe bargaining
13 negouatmns SJ POA and the City had lengthy negouatlons over retlrement benefits. The .
14 | parties agreed to crcate a program through which current employees could voluntaniy
15 9. choose to opt out of the current level of penszon benefits into a lower level of benefits
16 | (“the STPOA opt-in”), | | | |
17 & 18. The parties also agreed that either side could continue to “meet and
'18 | confer” (me techmcal term for collective bargammg and used herein interchangeably with |
19 the term “bargaining™) on pension and retiree hcalth care bencﬁts for current and future
20 employecs not\wlthstandmg that they had reached an ag'rcement on other terms and
21 { conditions of employment. '
22 19. Notwithstanding this agreement, and almost before the ink on if was dry,
23 | thc City’s Mayor, Chuck Reed, began a campaign to have the City Councﬁ_ declare a fiscal
24 | emergency. | . | |
25 ‘ 20. Concurrently, the Mayor and othet Clty Councﬂ members pl'oposed a
26 | ballot measure that would unilaterally reduce retirement benefits of all city employees,
27 | including those representéd by SJPOA. On May 13,2011, the City published é

1)
Y]

- Memorandum te: Fzscal Concerns wherein Mayor Chuck Reed asserted that the C1ty S
“CBM-SFSF553503 ‘ . e e
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- pension costs were projected to grow to $650 million amilielly by 2016 and recommended

that the City Council approve a ballot measure to amend the San Jose City Charter to

dramatwally decrease retirement benefits for current retires and current/ﬁ:lture empioyees

same employees. The Mayor recommended_ setting a maximum level of retitement

benefits (that, it some cases, were less than current employees and retireés earn currently) ]

YRS NRY S N W
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11
12
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14

: 15‘
.16
17 |

18
19

20
21

22

23
24

25
26
27

28

- 21, | At a meeting on May 24,2011, the City Coencil approved the Mayor’e :
recommendetion and di'recfed City Council staff to draft a proposed ballot measiire' that, if |
approved by the voters of the City of San Jose, would 1mplelnent the Mayor’s
recomrnendatlons 7 |

22. The Mayor b,eéan a frenzied political and media eampaign Warnin'g of

‘impehdjng fiscal disaster for the City as a result of projections for escalating pension.

costs, T}'xe' Majzor‘ and his staff repeatedly asserted, including in official éity documents
“put forward as part of the City’ s bargammg posmon that by Fiscal Year 2015 16 the

~ City’s retirement contnbutmn could reach $650 tillion per year, from a 2010-11.1ével of

$245 million in Fiscal Year 2010-2011, This figure was used approximately 38 times,
including in pfeés releascs and interviews in the New York Times and Vanity Fair
magazine. | | |

23, Throughout these discussions, the City continued to represent that its

. pension costs were projected to ihcrease\annually to approximately $650 million by 2016. |

.As detailed below, these representat’ions were knowingly false and without basis.
- 24, As recently as February 24,2012, the Mayor asserted that the Clty 8
pension hablhty could still reach $650 million by 2015- 16. , '
25. In response to the City’s ballot measure, SIPOA and other San Jose labor
umons invoked their statutory and. City Charter rights to meet and confer about the ballot
measure, Conourrently, SJPOA in coalition w1th IAFF Local 230 (“Local 230”),

VERIFIED COMPLAINT IN QUO WARRANTQ




..'_‘

representing ﬁreﬁghters employed by the City of San ] ose, bargained over retirement
benefits and the STPOA opt-in.. '

| 26. In mid-July, the STPOA and the City began bargammg over rettrement
benefits. The negotiations concerned retitement benefits, the ballot measure and SJPOA’s

opt-in.

27. Throughout the meet and confer process, the City’s position was that it

© 0 o A W
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| bargaining on the J uly 5, 2011 ballot measure by October 31, 2011. Thereafter, ifno

‘ agreement had been reached, the: partxes would enter medratron

March 2012, _ .
' 28, The original ground rules contemplated that the parties would complete

v 29. The negotiations were made more difficult by the Clty s own
aclmowledgement that the changes to rettrement benefits: bcmg proposed by t.he ballot
measure were of quest1onable legal vahdlty _ 7

30. Despite the difﬁculty, over the followmg four (4) months, the parttes met
and conferred at least 13 times, mcludmg on July 13, August 2, 25 30, and 21, September
13, 15, arrd 27, and October 5, 12 14, 17 and 20. Durmg the Retirement Negottattons :
the partles bargained over various proposals put forth by the SIPOA and the City
regarding retrrement generally, along Wlﬂl bargaining about the speelﬁc language of the
proposed ballot measure In the course of the negotiations, the City passed proposals on
the following subjects unrelated to the ballot measure: Rettrement beneﬁts forNew
Employees Retiree Healthcare Benefits For New Employees Supplemental Retiree .
Benefit Reserve (*SRBR™); I—Iealthcare Cost Sharmg, and Workers’ Compensatxon Offset,
For example, the City proposed to change the retirement benefits for new employees such |
that the peras1on benefits formula for employees hired after April 1, 2012 would be 1.5% |
per year of service, subject to a maximum of 60% of final compensation, and raising the ‘

retirement year to 60 years old. The City also proposed to cap any cost of living

e VLT LT LTy R : g
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adjustmcnts to 1% per fiscal year and to limit the City’s maximum contnbunon to 9% of
pensmnabie compensation. ’

31. The SIPOA,in con}uncnon w1th the other labor umons, also made ‘
various proposals in the course of bargammg unrelated to the ballot measure, For
exarnple, on September 26 2011, they proposed a three-tier retirement model that

maintained the status quo for active employees but created a second tler for new hires and

h =R e < B
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12
13
14
15
16
17
18

19

20
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22
23
24
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27
28

__npf-mq with reduced retirement benefits

bargain, or deviate from its original plarn to vote on its proposed ballot measure on.

December 6.

. The report showed that the City's retirement contributions would be far less than:

32. The parties met and conferred until approximately October 31, 2011, but
unfortunately were unat;ileto reach an agréetnent, On November 15-16, 2011, th'e parties
participated in mediation in.ah effort to resolve their differences. The mediation was not
successful. - S ‘ . |
, . 33  Following medmtlon, in the ran up to the Councﬂ’s planned vote, the
Clty 31gn1ﬁcantly changed its ballot proposal on Novcmber 22 2011. Inan emaﬂ toall |
employees the City Manager Debra Figone described the revised ballot measure as “far
different than the carher versions,” |

34, On November 11, Novembcr 18 and December'1, 2011 SIPOA and
'Local 230 (described herein collectively as f‘the Umons”) put forward new proposals
signiﬁcaﬁtiy guhending their prior préposal. The Unions asked to resume bargaining over‘

the revised baliot_ntcasure and the U{ni‘ons'" reyiséd,proposals.i But the City refused to

35. No bé,tgaining has taken place at any time over the City’é revised
Ndvember 22, 2011 ballot measure or the Unions’ proposals of N_ovtamber 11, November
18-and December 1,201L. ' . | |

36. On December 1, 2011, the mdependent actuary for the Retlremcnt Plan ’ '

issued an updated report with proj ectlons for prospective City rctlrement contributions,

previousty estzmatcd and far less than the City had been relymg on as Justlﬁcatlon for both

CBM-SFSFS53305 ‘ _ 9.
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its proposed Declaration of a Fiscal Emergcncy and its ballot measure. The rcport showed |

that—just for the Police and Fire Retirement Plan—the Clty s contributions for Fiscal

Year 2012- 13 would be approxxmatcly $55 million less than prevlously expected .
37. On approx;lmately December 5, 2011, the Mayor withdrew his proposal

to have the City Council declarc a Flscal State of Emergency.

‘ 38. But noththstandmg the Unions’ new proposals or the greaﬂy reduced

r 222012
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ballot meastre beforé the voters; . L

39, On December 6, 20 1.1', the City Council adepted Resolution 76087 and
appro{red a b;ﬂldt measure for the Jun;: 2012 election ballot, whictl; iﬁter alia, would
imi:nle'mént dramaﬁc fgducﬁoﬂs in Police Officers’ retirement benefits beginning June 24,
2012. The draft ballot measure language approved by the City Council was prepércd blr_;. _
December 5,2011, and thoug_h largély based on the November 22 version, was app.rovéd "
By the Co‘unéil the following day, without providing the STPOA with notice and -an
opportumty to bargam, as requ1red by the MMBA. (Gov. Codc § 3504.5 [requmng notice

and opportunity to bargain before adoption of “ordinance, rule resoluuon, or regulatlon

' dlrectly relating to matters Wlthm the scope of representatlon proposed to be adopted by

the govermng body”], Seal Beach, supra, 36 Cal.3d at 602.}
40.  The ballot measure Ianguage approved by thg City Council on December
6,201 1‘, dramatically reduces the"pensio'ﬁ benefits of SJPOA—represcnted Police Officers

by forcing current employees into a new retirement plan that, inter alia, severely reduces

accrual rates, dramatically increase_:s minimum retirement age and service requirements,
cuts the ﬁmximumbost-oﬁliving adjustment in half (from 3% to _1.5%), and slashes
survivorship and disability retirement benefits. Police Officers who elect not to gointo
the misnomered “Voluntary Election Program ” would be punished by sléshixig' their
salaries and requmng that they pay 50% of existing unfunded 11ab111tles |

41, The City took the unusual step, however, of seeking to put the ballot

measure before the voters in June of 2012, not March 2012, as prevmusly planned Thc '
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City Council then essentially.directed City staff to engage in eftepthe—fact mediation—but|
not bargammgmwml the SIPOA and other City unions. | |

42, The SIPOA subsequently mef with the City on two occasions in late
December, 2011 and early J anuary 2012, but the City refused to agree 0 bargain, taking
‘the position that the parties rerhained at 1mpasse

43, On February 21, 2012 the City, through its Dxrector of Labor Relatwns |

- measure. contamed s1g111ﬁcant changes from the December 6, 2011 version and

A spec1ﬁcaﬂy referenced a concession by the City Manager that it contamed “many -

' “ratified prior to March 6"

the SJPOA that the City Council mtended to take a final vote on language for a June 2012

ballot measure at its regularty-calendared session on March 6, 2012, Inter alra the
measure language was amended to move its effective date to June 23,2013,

44, On February 24 2012, the SIPOA made a request to bargain about the
February 21, 2012 ballot measure “The letter noted that the February 21, 2012 rev1sed

significant changes. and movement from earlier drafts.” The SJPOA noted that it “had no
opportumty to bargain about this new ballot language
| 45, On February 27,2012, the City’s Labor Relations D1rector, Alex Gurza
responded to the STPOA’s February 24 commumcation by cond1t1on1ng any ;'esumptlon of |
bargaining on the Association (1) making a cencession thaf the City deemed in its -

subjective opinion to be “sufficient” and (2) that such concessxon be capable of being

- 46. On March 2, 2012, SJPOA and Local 230 presented a new proposal———
-designed to meet the Clty s concern about the un—guaranteed nature of prior union - '
-proposals———whmh guaranteed tens of miltions of dollars in savings to the City annually

47. The City rejected the proposal on March 5, 2012—i.e., within 72 hours—

thhout any meetmg or bargammg about the proposal
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48, On March 6, 2012, the San Jose City Council adopted a respiution to

1
.2 place the Februaxl'y 21, 2012 version of the pension ballot measure on the June 2012
3 elccuon ballot. ' | |
4 49, The ballot measure language approved by the City Council on March 6,
5| 2012, dramatically reduces thc pcnsmn benefits. of STPOA- re:presented Pohce Ofﬁccrs in".
- 6 | the same ways as the prlor version approved by the City Council on December 6, 2011
7.1 The February 21, 2012 version of the pension reduction ballot measure. adopted by the
8 | City Council on March 6, 2012 also includes new language dictating that the City will file
9 | as lawsuit seeking a declaration as o the legality of the various péﬂsion reduction
10‘ provisions delineated in the measure. .' |
11, 50, These actions and plans Were made by the City unilaterﬁlly and without
12 préviding the STPOA with notice and an _o;ﬁportunity to “meet and confer ... before [the |
13 |- City] proposed charter amendments wlﬁch affect matters within their scope of
14 | representation.” (Seal Beach, supra, 36 Cal.3d at 602.) ‘
15
The City Mlsrepresented Its Proj i ected Pensmn Costs and Pushed
16 Toward Declaring a So-Called “Fiscal State of Emergency”
17 51, On April 13, 201 1, San Jose Mayor Chuck Reed and Vice Mayof Nguyen
18:_ issued a press release announcing that “San José’s retirément diréctor has projected that
19 | [pension] costs could rise to $650 miﬂiox; per year' by ﬁséal vear 2015-2016 ....” This
2 | statement knowingly and recklessly misrepresented the City’s potential pension liability.
21 52. OnMay 13, 2011, the C1ty pubhshed aMemorandum re: Fiscal Conccms
22 | wherein Mayor Chuck Reed asserted that the Clty s pension costs were projected to grow
23 | to $650 million annually by 2016. Again, there was no basis for this assertion,
24 53. The $650 million figure was communicated by the Mayor and the City
© 25 | again and again in press releases, reports, and official City documents until épproximateiy
26 | mid-Noyember 2011. | - o
27 54, The communications referenced in the preceding paragraphs were made
28

even though the Clty S retlrement director—the. only source for the $650 estimation ‘
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_ rmlhon prOJectlon was to whip-up pubho media and pohtmal sentimont to support the.

according to the Mayor—had expressly d1savowed any $650 million pro;eotlon and had
told the Mayor and the City that it should NOT be relied upon The City had no other
actuarially sound basis for projecting a $650 million pension prol jection for 20135-16. V

55. The intent of the City In contmumg to commumcate the false $650

C1ty s plan to declare a fiscal emergcnoy (msousscd 1nﬁa) and slash retirement and other

10

1
12

13

14
15 1

16
17
18

19

20

21

22

23

24
25

26

27
28

© o

* overstatements were deliberate, and desigried to support both the Mayor s budget proposal

“and his proposal for the Deoiaration of Fiscal Emergenoy To wit, in an intcrview with

“Retirement Services Dutoctor, Russell Crosby.‘ In the same interview, Mr, Crosby stated

- stafed that: “The‘MayOr was told not to use that number ... that the number was 400

. financial condition and the dramatma[ly—reduocd pm} ect:ons of retlrement related-costs -

reprcsentatlons were madc the Clty was aware that they were false and without any '
reasonable actuanal basis, such that the City “knowingly providing [the SJPOA] with
inaccurate mformatlon rcgardmg the ﬁnancml resources of the public employer ..
constitute[d] a refusal or failure to meet and negotiate in good falth ” (Gov Code
§3%5ﬂ@) ' ‘

.56, On February 8, 2012, NBC Channel 11 a San Jose area telewsmn statwn
produced an 1nvost1gatwe ropoxt allegmg that the City had deliberately overstated its "
potential pension liability for political reéasons. Thc report suggested that tho City’s

NBC When asked the basis for the $650 zmlhon city pension liability projection, Mayor :
Reed acknowledged that the sole source for the $650 million figure was the City’s

abouit the $650 million estimation; “That was a number off the top of my head.” He also

[million dollars] ” _ .

57 In fact, on apprommately February 21, 10 12, the Clty s own retlromont
system’s actuaries estimated that the actual future projection figure for Fiscal Year 2015-
16 is approximat.ely $310 million, less than half the fevel the City had consiotently and
mowinglymisreprésented In l.ight of the developments regardtng the City’s improved
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over the next fgw yeérs, any ostensible bargaining imjaasse was broken. (See Kit
Manufacturing Co., Inc. and Sheet Metézl Workérs Int’l dssoc., Local 213, AFL-CIO
(1962) 138 NLRB 1290, 1294-1295 [improvcment in em’pioyc;’s financial condition -
breaks impasse].)

58. Undeterred as recenﬂy as Fcbruary 24,2012, Mayor Reed was still

publicly estimating that the City’s pension 11ab1hty could reach $650 million.
40 -On Pf'hm v 28,2012, five Califc

o oo

10

12
13
14

15

16
Y

18

19
20
21
22
23
24
25
26
27
28

State Senators rcqucsted that the California Leglslatuxe s Joint Leglslatwc Audit

Commlttee conduct an audit into the City’s general ﬁnances and current and future
_ pensmn obligations (“the State audit request™). They asked that: “The audit should focus
on all projections used by the City and/or its elected officials that incude, but may not be

l1m1ted to, $400 million, $431 nulhon, $570 million, and $650 rrulhon »

60, - On March 7, 2012, the State of Cahforma s Joint Leglslatwe Audit
Committee ordered a state audr; to determme, inter alila, whether the Mayor, Clty Council, .'

or other officials ehgaged in any wrongdoing or legal violations in'rcferencing the false

- $650 million prQ] ectlon The commxttee directed the statc auditor to g1vc the aucht

: pnorlty status.

_The Clty Continued to Refuse to Bargain Eveu After Its So~Called “Frscai State of
Emergency” roved to be a Myth

61 As noted-above, on apprommately February 21, 1012, the Clty revised its
estimate for the City’s pensmn liability prolectmn for Fiscal Year 2015-16to
apprommately $310 million, less than half the level the City had consistently anid
k:nowmgly mlsrepresentcd In light of the developments regarding the C1ty s improved
financial condition and the dramatlcally-rcduced proj jections of retirement refated costs |
over the next few years, any osténsible bargammg impasse was broken (See Kit
Manufacturmg Co., Inc. and Sheet Metal Workers Int’l Assoc., Local 21 3, AFL-CIO
(1962) 138 NLRB_ 1290, 1294- 129.5 [improvement in employer’s ﬁnanclal condition

breaks impasse].)
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62. Déspite thcsé revelations, th‘e City continued to refuse to meei and confer
with the STPOA regmdﬁg its proposed ballot measure. _ | ‘

63. Atall times mentioned herein, the dcfendants v‘verbe‘ able to performi its
| obligations under the MMBA. Notwithstanding such, ability, the defendants failed and .
refuscd to perform xts statutory duty under the MMBA., |

64 Instead the defendants subrmtted to the electorate of the C1ty of San Jose | -~

19

20
21
22
23

10

1
12
13
14
5

16

17
18

24
25

26-

27
28

O o

represented Police Officers, over Whlch there had been no bargaining.

65. As the ballot theasuré passed on June 5, 2012, commencmg on or about
June 6 2012, defendants have undertaken to act under color of the- above—descnbed |
defectlve and invalid charter amcndment and, in domg S0, has usurped mtruded mto, and
unlawfully held and exermsed powers not .belo_ngmg toit,

. | PRAYER ‘_ |

WHEREFORE Plaintiff prays for the following religf:

1. For }udgment determmmg that thc above-dcscnbed charter amendment is
nulI and void and of no legal effect and that the defendants have unlawfully usurped the
powcrs of the statc_of California in undcrtakmg to act under color of the amendment; and

2. . Forany and_ all actual, consequenﬁgll, and incidental ,darﬁages according
to proof, inchidiﬁg but not limited to damages that have beeri or may"be'sufféred by 7
members of the STPOA and all costs incurred by the STPOA in attemptmg to mvoke the -

) statutory rights of the association and its members o -

3. For attorneys fees pursuant to Cahforma Code of Civil Procedure §

1 1021.5, Government Code § 800, or otherwise;
4. For costs of suit herein inourred and other fines pursuant to- Cahforma

Code of le Procedure § 809; and"
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5. For such costs and further relief as the Court deems just and proper.
Dated: ) ,2012

By B :
- Attorney General for the State of California

\oooé-qcn'-m-r:-mz\)

gq_mw_-&:mwg-aoxoooqm.m.pwm.—o

Datcd,2012

By

Deputy Attorney General for the State of
~ California

Dated: June 21, 2012 _
) _ CARROLL, BURDICK & McDONOUGH LLP

/,""_——._—__—_"
By , /Y : .
. - Gregg Mcl.ean Adam
Jonathan Yank
Jennifer Stoughton
Attorneys for Relator

~.San Jose Police Officers' Association

' Attorneys for the People of the State of California
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VERIFICATION o
I, Gregg MecLean Adam, am the relator in the abovc-eﬂtiﬂéd'actionf. I have |
read the foregomg COmplaiilt and know the contents thereof. The same is true of my own
kﬁowledge; except.- as to those mattcfé which are therein stafed on information and belief
and, as to those matters, I believe it to be true, '

I declare under penalty of perjury under the laws of the State of California that |

\oooédq\m-'.hwbo
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‘California.

@@g@ MecLean Addm
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' 44 Montgomery Street, Suite 400
4 ¢ San Francisco, CA 94104 o
: Telephone:  415.989.5900
5 || Facsimile; 415.989.0932
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I.  INTRODUCTION

Proposed Relator Slan'.T ose Police Officers’ Association (“Relator” (_n" |
“SIPOA™) hcreby' applies-for leave to sue in guo warranto because ;he pfo;josed
Dgfendénts, City of San Jose and the San Jose City Council (col_ledtively “the City"’), have| -

proceeded with_'a ballot measure designed to dramatically cut employee pension benéfits

“without first ccimpicting the collective bargaining process with the SJPOA as required by
"__the Meyers—Mhas-Brown Act (“MMBA™), Govemment Code section 3500 etseg.! This |
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' measurc, which was entitled “Measure B” on the ballot, was pa‘ssed by the San Jose

ele’ctorate on June 5, 2012, The City’s actions were illcgél under longstanding case

' prccedent and the issue is one of grcat 1mportance to the citizens-of this State makmg an

action in quo warrante proper,

I FAC’I‘UAL HISTORY

On April 13, 2011, the C;ty of San Jose and Mayor Chuck Reed began apush
to declare a “fiscal emergency,” when Mayor Reed and Vice Mayor Nguyen issued a :

press rele,asé announcing that “San José’s retirement director has projected that [pensibn]

' costs could rise to $650 million per year by ﬁscal'yéa_'r- 20i5»2016 ... (Verified

Statement of Facts (“VSOF”j, 14.) The City then published a Memorandum re: Fiscal -

| Cencerns on May 13, 201 1, Wherein Maybr Reed reiterated these assertions. (VSOF, 95.)

On]J une 20, 20-11? the STPOA and the City agreed to bargain over reti:ement

“benefit reforms and the Mayor’s anticipated—but as yet unseen—ballot measure with the

| somewhat optimistic goal of reaching an agreement by October 31, 2011.% (VSOF, § 10.) |

Over the following four months, the parties met approximately 13 times. 3 (VSOF, 97 13-

' The MMBA (Gov Code § 3500, er seg.) is the statutory scheme giving rise to and
govemmg la,bor-management relatmns between the STPOA and the City.

*The SIPOA did not waive its right to bargain over the City’s ballot reform measures in
the event negotiations were not completed by that date, (VSOF, §10.) .

3The SIPOA was bargaining in coaht:lon with firefighters represented by IAFF Local

230. (VSOF, 4 10.)
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. and its duty under the MMBA to bargain with the STPOA over the proposed ballot

‘and never represented that any of its proposals were its last, best a.nd/or final offer. B

| -_ (VSOF 1 15.) For example, on November 11, the'SIPOA sent the City a revised .

 (VSOR, { 15a. ) Merely one week later, the SJPOA sent another proposal to the Czty,

and satlsfy the City’s desire to enshrine the prens1on reforms in the City Charter, (VSOF,
715b.) " | o | gl

partlolpated in mediation, throughout which the City contlnued to maintain that the partles

~ October 27, 2011 i in several ways, including (for current employees) changmg the annual

: accrual rates, minimum retirement ages, and costs of living adjustments, (VSOF, 19-

14) Durmg these negotlatlons the parties bargamed over various proposals put forth by
both the STPOA and the City regarding pension reforms genera!ly, as well as about the -
specific language of the City’s then-proposed ballot measure. (VSOF, {14.)

Despite the City’s répeatsd declarations that it was facing a “fiscal emergency”

measure, the City refuscd to engage in such further bargaiiling after October 31, 2011.

continued to make efforts to meet and confer, continued to make ooncessionary proposals,

“Retuement Reform Proposal” that contained various conccssmns from its prior proposal,
jmcludmg a lower retirement tier for new emp[oyces, a voluntary program to shift
employees from the Clty s retirement plan to a CalPERS retirement plan with reduced

benefits, and roductions in benefits for those who do not elect to move to CaiPERS

which would seek to achieve the same savmgs w1thout shifting md1v1duals to CalPERS

During this same timetrame, on November 15 and 16, 2011, the parties

were at inipasse and insisted it was under no obhgatlon to bargain with the SIPOA
(V SOF, q 17.) The medlatlon was unsuccessful.

But on Novernber 22, 2011, the City unvelled a 31gn1ﬁcant1y~changed proposed
ballot measure. (VSOF,§ ‘19 ) It differed from an earher version the City passed on

20.) Indeed, ina November 22, email to all employees, City Manager Debra Figone
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- on December 1, 2011, SJPOA Presid_ent Jim Unland sent a letter to Deputy City Manager

described the reﬁsed ballot measure as “far different than the carlier version.” ‘(VSOF,

§20.)

Wishing to respond and bargain over the City’s newly-refined ballot measure,

Alex Gurza containing a Revised SJPOA “Retirement ProposaP’ reflecting further

monetary concessions by the STPOA, including a rollback to the tetirement plan in place -

_in 1997, (VSOF, 1T 21, ) Thé Citv still refused to meet and confer with the STPOA, |~
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contribution to that system in Fiscal Year 2012-13 would be $SS million less than
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eontmumg to assert that the part1es were at impasse, (VSOF, §22.)
' - At'the same time, the independent actuaries for the City’s Police and F1re

Retirement System produced revised projections showmg that the City’s retlrement

previously predwted (VSQF, q23.) The Mayor 1mmed1ately scrapped plans to declare a
“ﬁscal cmergency” at the City Counsel meetmg on December 6, 2011, (V SOF, 924.)
But at that same meeting, the City Council, without providing the SJ POA with notice or
an epportunity to bargain, ai)proved yet another revised méasur"e (drafted on Deeember' 5) |
for piacement on the June 2012 electlon ballot. {(VSOF, §25.) Thereaﬁer the Czty
continued to ins ist that the parties remamed at impasse, in splte of repeated pleas by the
SIPOA to resume bargammg and eoneessmnaty offers by the STPOA worth tens of
millions of dollars-per year. (VSOF 99 26-28.) |

While continuing to refuse to bargain W1th the STPOA, Mayor Reed admztted
ina February 9,2012 telewsed interview on NBC Channel 11 that all along, the sole
source for the $650 million figure was an isolated oral statement by the City’s Retirement
Services Director, Russell Crosby. (VSOF, §29.) Butin an interview that was part of the
same news storﬁs;{, Mr. Crosby stated that the $650 million estimation “was a number off
the top of my head” and “[t']k'e Mayor was fold not fo use that ndmber, thet the nuinber
was 400 [million dollars], that was the projection.” (VSOF, §29.) In fact, in February

2012, the City retirement system’s actuaries projected that pension costs for Fiscal Year
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2015-16 will‘be aﬁproaimately $310 million, less than kalf of the amount the City had
been publicizing. (VSOF, §32) - . |

. Eventhough it was then clear that the City lacked any basis for its alleged
“fiscal crisis, » on February .21 2012, the City’s Director of Labor Relations prov.ided the
SIPOA with yet another version of the Crty’s “Pensron Plan Amendments” ballot
proposition and mformed the SIPOA that the Clty Council would take a final vote on

IR S MY I S B
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| mcluded mter alia, changes to the penalnes that would accrue for individuals who did not

' “volunteer” for the new reduced tier. (V SOF w“ 30—31 D The new version also included

sy - o o

 Alex Gurza expressly cend1t10ned any resumptmn of bargammg on the SIPOA (1) making

“a concession that the City deemed in its subjectwe opinion, to be “sufficient” and (2) that |

- the City. (VSOF,' 99 36-37.) The City responded on March 5,2012 by admxttlng that the
- SJIPOA had made significant movement on a number of issues. (VSOF, q 38. ) A

: accordmg to the City, the tl.mmg of the proposal “render[ed] further bargaining

place this measure on the Iune 2012 baliot.” (VSOF ﬁ[ 38. )
| CBM-SF\SFS507462 - . 4l

memorandum attached to the draﬁ, Crty Manager Debra Flgone admitted that it contamed , |

' many significant changes and movements from earlier drafts.” (VSOF, § 31 .) These

new language moving the effective date for,,one key prov1sron to June 23, 2013, (VSOF,
‘On February 24, 2012, the STPOA sent a letter to De;ﬁuty City Manager Alex:

Gurza requestmg that the Clty reconvene bargammg in light of the foregoing admission

and the fact that the SJPOA. “had no opportumty to bargam about thls new ballot
language.” (VSOF 933.) Butina February 27, 2012 response, Deputy Crty Manager

such concession be capable of being “ratified pnor to March 6.” (VSOF 734.)
In an atternpt to meet the Clty s demands, the SJPOA sent a new pmposal to
‘the City on March 2, 2012 that guaranteed tens of millions of dollars in savings per year to

Nonetheless, the City rejected the STPOA’s request to resume bargaining because,

1mpract1cal [before] March 6%—the final City Council meeting before the last date to
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On March 6, 2012, the San Jose City Council passed a resolution ordering that

1
2 | the “Pension Plan Amendments” ballot proposition be placed on the June 5, 2012 ballot.
3 ] (VSOF;139.) At the meeting, the City counsel also added to the ballot propositiona .
4 | provision dictating that, if adopted by the voters, the City would file a lawsuit seeking a
5 declaratary judgment on the legality 'of its various pension reduction provisions. (VSOF,
6§ 939 Measure B was printed on the June 2012 ballot, and passed by the San Jose
7] electorate on June 5,2012, (VSOF, 941y . - |
8 ' Consequently, desplte a &gmﬁcant change in City's ﬁnancml pro;ecttons
9 regardmg retirement costs, the Clty vastly changmg the language of its ballot measure
10 | during the relevant time frame, and repeated concessionary propo_sals by the SJPOA, the
11 § City refused to bargain with the SJPOA over the ballot measure from Now:mbér 2011
12 | until March 6, 2012, when the City Council voted to approve the ballot measure going to
13 | the voters, In taking these unilateral actions without satisfying its bzirga‘ining" obligatioﬁ, |
14 | the City committed a per se refusal to bargain under the MMBA. (See California State |
15 Emplbyees " Assn. *(1996)'51 Cal..AppAth 923,934.) -
.16 | 1M, DISCUSSION | ‘
17 A }Standards for Granting Leave to Sue in Quo Warranto
18 , ' o
California Code of Civil Procedure section 803 states
19 An action may be brought by the attorney-general, in the name of
20 | the people of this state .., upon a complaint of a private party,
S against any person who usurps, infrudes into, or unlawfully holds or
21 exercises any public office, civil or military, or any franchise, or
97 -against any corporation, either de jure or de facto, which usurps,
- intrudes into, or unlawfully holds or exercises any franchise, within
23 this state, And the attorney-general must bring the action, whenever
he has reason to believe that any such office or franchise has been
24 . * usurped, intruded into, or unlawfully held or exercised by any
25 person, or when he is directed to do so by the governor.
26 .. “In determining whether to grant leave to sue in quo warranto the Attorney :Géheral
27 | considers (1) whether the applicatibn has raisedl a substantial question of fact or issue of
28 S

-CBM-SF\SF§50746.2 o . -5.
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law which should be decided by a court and (2) whether it would be in the pubhc interest

47,24 Ops, Cal. Atty. Gen, 146,151 521 see also 19 Ops. Cal. Atty. Gen, 87:170ps. -

The Cahforma courts agree with this posmon For example, in International '

In the present case, the proposed Relator has shown it has a prima facie case

“Iwlhether [a charter] amendment is valid or not prosenfs substantial questions of fact and |

1
2 | to grant leave to sue.” (76 Ops. Cal. Atty. Gen. 169, 171}y
3 It should bo botne in mind that in passing on applications for leave to
4. © sue in quo warranto, the Attorney General ordinarily does not decide
o - the issues presented, but determines only whether or not there is a
3 substantial question of law or fact which calls for judicial decision.
6 | (25 Ops. Cal. Att:y Gen. 237, 240 (cmph‘asis added}) [citing 17 Ops. Cal, Atty. Gen. 46,
8 | Cal. Atty. Gen. 136; 19 Ops Cal Atty Gen. 46.)
9
10 | Assoc. of Firefi ghters v. City of Oakland (1985) 174 Cal. App 3d 687 698, tho Court of
I Appeal stated the following: _ '
12 [I]n-a case within a statute authonzmg the attorney general or state’s
_ attorney to institute the proceeding, or apply for leave of court to
13 institute it, at the insistence of private persons, if private rights or
o grievarices are involved, the consent of the officer is essential, but
14 * he has no'arbit’rary and uncontrolled discretion; the only discretion
15 vested in him is to defermine whether the documents and evidence
" presented to him are in proper Iegal form and prima facie sufﬁcient,
16 - and, if they ¢ are, it 1s hlS duty to sign the petitlon and present it to the .-
court, ‘
17 .
18
19 | against the City for its illegal actions. The proposed complaint, the facts summarized
20 | supra, and the diséusSion below set forth that the City failed to satisfy its obligation to
21 | meet and confer with the SJPOA before putting a ballot measure which amended the
22 |. City’s charter up for a vote. As stated previously by the California Attorney General,
23
24 { law with respect to the actions of the parties in complying with the provisions of the'
25 MMBA ? (76 Ops. Cal. Atty. Gen. 169, 172. ) Therefore it is clear that the proposed
26 | Relator’s apphcatlon contains substantial questions of law and fact, '
27
- 28
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B. Pursuant fo the Meﬁrs-Mlllas-Brown Act, the City Was Required to

; Bargain With the SJPOA Prior to Deciding to Place Measure B
2 Before the Voters, But It Failed to Fulfill This Obligation _ ,
3 Under the- MMBA ‘acity is “required to mect and confer with [an Impacted
| 4 | union] before it proposc[s] charter amendments whlch affect matters within thelr scope of
E 5 | representation.” (People_ ex rel. Seal Beach Police Oﬁ’ icers Assn. v. City of S_eal Beach
6 '-(1984) 36 Cal.3d 591, 602 [e‘mphasis added]). “A public employee's pension conStitutes |
1 _'__an element of compensatlon” (Betrs V. Board of Admmzstmnon (197 8) 21 Cal 3d 859
| g | 863) and as such, is a mandatory subject of bargammg (Claremont Poltce Officers Ass "
9| v.City of Claremont (2006) 39 Cal4th 623, 634). Here, the STPOA is thc, exclusive ‘
10 | bargaining representatix}e uncicr the MMBA for City—employled police ofﬁcérs‘ (VSOF,
11| 12) | | o
12 | | Conseduently, for purposes of proposing_a' 'charter‘arlnendlmnt that wo_uid
13 | impact the pension righté of thé Cify’s police officers, the City must meet and confer‘in |
1;1 i good fa1th w1th the SIPOA over the proposed amendment (Gov. Code §§ 3504, 3505). .:’ |
1‘5 | The City cannot umlaterally reduce police ofﬁccrs bcneﬁts through a charter amendmcnt
16 | without provzdmg the-STPOA W‘lﬂl reasongblc notice and a full_ opportunity to bargain,
17 | resolve any d;tﬂ'erences;-and reach a@‘eement prior to ﬁnplcmcntation. (Gov, Code §
‘18| 3 504.5.) Moreover, the City’s duty to bargain 1s nd_t rédﬁced or excused simply be?ausé it
19 méy have believed t_hé propos'edlcharfer.amcndni'ent was important in light of its alleged
20 | fiscal crisis. (See Santc_z Clara Couftty Registered Nurses Assoc. (“Sahta Clara Nurses™)
21 | (2010) PERB Decision No. 2120-M, p. 17[“The mere fact that [a public emplayer] "
2_2. thought the inclusion of the measure on the ... ballot was desirable does not constitute é
23 compélﬁng opcrationai necessity sufficient to set aside its bargaining obli;g,nél\ti()ri’.”.])4
24| o
95 | * The Public Employment Relations Board (“PERB™) is the California administrative
N agency generally charged with construing and administering the MMBA. (Gov. Code §§
26 || 3501 and 3509.) While PERB does not have jurisdiction over cases involving labor
27 associations representing police officers (Gov. Code § 3511), courts give great deference
to its construction of the labor statutes within its purview. (Barmning Teachers Assn. v.
28 Public Employment Relations Bd, (1988) 44 Cal 3d 799, 804-805.)
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_Given its duties under the MMBA, the City could only vote the pension reform

1
2 | measure onto the ballot after bargaining to agreement or impasse with the STPOA. (See
3 | Santa Clara Nurses, PERB Decision No. 2120-M, at'p.'ll4 [‘-‘theCountjf breached 1ts duty
4 1 to meet and confer in good faith when it failed to bargain the Prevailing Wage Measure to
5 agreeme'nt or-impasse 'prio.r to placing it on the ballot™].) While the patties obviously did
6 | notreach an agrecmeot, thef also did not reach an impasse ofer the City’s pension reform
| ‘prdposéls as evidenced by the City’s feneated (and admitted) revisions to those proposals |
'8 } and the STPOA’s repeated efforts 10 meet and confer and make concessmnary proposals
9 | as detailed above. Placing the proposed chatter amendments on the ballot without
10 bargammg to agreement or impasse was a VIOlaT.l()ﬂ of the MMBA. Indeed, prior to
11 reaehmg impasse “[a]n employer’s umlateral change in terms and C-OIIdIthHS of
12 | - employment wﬁh_m the scope of representatlon is, absent a valid defense, a per se refusal -
13 | to negotiet 2 (Calffomi'a State Employees’ Assn., supra, 51 Cal.App4that 934 |
14 [emphas1s added].) Because the City did not reach an 1mpasse with the SIPOA, it was:
15 | required to continue bargaining, and its failure to do so while changing the terms and
16 '} conditions of the City’s pohee officers’ retlrement and disability beneﬁts constltutes a
17 V1olat10n of the MMBA. = ' ’
18 In llght of the foregomg, fhe SIPOA has presented aprima facie case that the
19 | City improperly placed Measure B before the San Jose electorate and, consequently, -
20 | ‘whether the charter amendments to be effected by Measure B are vahd. And “[w]hether
21 | [acharter] amendment is valid or it presents substantial questions of fact and law with
2| resiaeet o the actions of the parties in oomplyin.g with the provisions of the MMBA™ and
23 1 satisfies the prereqeisi_tes to suing in quo warranto. (76 Ops..Cal..Atty. Geﬁ. 169,172.)
24 : C. The City’s Failure to Bergam:Consﬁmtes an [llegal Exercise of a |
o Franchise Whlch Is Oniy Remedled Through an Action in Quo <
25 Warranto
2 | As noted supra, the Supreme Court held that a charter city must» comply with
2"7 the meet and confer requirements of the MMBA before it proposes an amendment
28 concernmg the terms and conditions of public employment to its charter. (Seal Beach 36 1.
CBM-SF\SFSS07462 : ‘ S |
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Cal3d at 602.) And it is well established that, for purposes of suing under Code of Civil

long been held that the proper remedy to.attack the validity of a city cherter amendment is |

2 | Procedure section 803 (“Section 803”), “{a] city charter is ... a franchise. .. [and i]t has
3 :
4 { througha Quo warranto action.” (76 Ops. Cal‘. Atty. Gen. 169, 171 [citing Sedl Beach,
| 5 || supra, 36 Cal.Sdrat 595] ; Oakland Municipal‘]mprqvemént League v. City of Oaklanal
6| (1972)23 Cal.App.3d 165, 168-169.) ' |
7 - ~{Bluhlic corporations.afany character whatsgeuer,-exermma
8 a part of the sovereign power of the state, Where they are claiming
9 to act and are actually functioning without having complied with the
10 ‘necessary prerequisites, they are usurping franchise rights as against
paramount authority, to complain of whrch it lies only within the
11 rlght of the state itself.
12
' l3 58 Cal.App. at 120.) r“Since an action in the nature of quo warranto will lie to test the
14 regularity of iaro’ceedings by erich munici;ﬁal charter provlé._ionS have been adopted, it
15 ' '
16 { be attacked only in quo warranto proceedmgs > (Id. at 694 [emphasm added]’ [cmng
17 rTaylorv Cole (1927) 201 Cal. 327 333 338-340]
18
19 |- quo warranto in charter amendment challenges™ similar to the present matter, (76 Ops.
20 | Cal. Atty. Gen. at 172 [citing Seal Beach, supra, 36 Cal.3d at 595]; sce also City of Fresno
21 ‘
22
23 | granted leave to sue in quo warranio to the Bakersﬁeld Police Officers Association in a
24
25
26 pensron reform measure before the city’s electorate.
27
28

(Int'l Ass'n of Fire Fighters, supra, 174 Cal.App‘_fidat. 694 [quoting Van Wageﬁer, supra,

governmental functions, do so0 by reason of a delegation to them of

follows tEat onee those'provisions have becorne effective, their procedural regularity may |’
Thus, the Attorney General has “upon prior occasions granted leave to sue in
v. People ex rel, Fresnb Firefighters, IAFF Local 753 (1999) 71 Cal.App.4th 82, 89 [citing

76 Ops.'Cal_. Atty. Gen. 169].) In fact, as recently as June 11, 2012, the Attorney General |

matter with close similarities to the present matter, where the association alleged that the

| City of Bakersﬁeld failed to comply with its meet and confer obligation prior to placirrg a

Under the above—refereneed authorities, an actlon in quo warranto is the

necessary and proper procedure to challenge the Valrdrty of Measure B and its revisions to
CBM-SF\SF550746.2 ‘ . ~0..
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the San Jose City Charter. The SJPOA alleges and has presented a prima facie case that

1
2 | the City of San'J ose usurped the franchise rights grunte‘d to it by the State of California
3 | - when it refused to meet and confer or o.therwiso'bargain with the STPOA about its |
- 4 k proposed ohurter amendments prior o placing Measufe B before the Sanl] ose electorate. :
5 | These preréquisites having been met, the SIPOA’s Apphcatwn for Leaveto Suéin
6 Quo Warranto should be granted (Im‘ ‘1 Ass'n of Fire Fzghters supra, 174 Cal. App.3d at
8 dooumeuts and cvxdenoe presentcd to him are iu pljoiaor legal form and prima facie
9 | sufficient, and; if they are, it is his duty to sign the petition and preset it to the court’].)
10 “[whether [a charter] amendment is valid or not presents substantial quesuions of fact and |
11 | law with rospcct to the actions of the parties in compiymg with the provisions of the
12 | MMBA” (76 Ops. Cal. Atty. Gen. 169,172)
D. The SJPOA’s Proposed Action in Quo Warranto Is of Great
14 - Importance to the Citizens of This State
15  The MI\/EBA reflects the strong public policy of the State of Cahforma of
16 | avoiding labor strifc and ensurmg that labor d1sputes are settled through the pr_occsscs
| 17 | delineated. (See Gov. Code § 3500; Imema_ﬁonal )issn; of Fire Fighters Union v. City of
18 1 Pleasonton (1976)";56 Cal.A;.:)p.Sd 959, 968.) Thus_, the c@ of the dispute—i.e., whether
19 the City satisfied its obligations under the MMBA—not only iruplicates the rights of _'
20 hundreds of thousands of municipal employees throughout California, but the broader
21 | public pohcy served: by California’s labor relations statutes, '
‘2'2 ' | Moroover, because Measuie B would reduce pension benefits for current
23 employees and retirees, it nnphcates benefits that are indisputably subject to protection
24| under the “contracts” ° clause of the Califorrﬁa State Constitution. (Kem v. City of Long
25| Beach (1947) 29 Cal. 2d 848, 851-53 [...public employment gives rise to certain |
26 obligations which are protected by the Contract Clause of the Constitut'ion‘ .."}) Thus,a
27 _ S ' ' ; -
" 5 Cal, (Sonst., Art. I, Sec. 9 (“a ... law impairing the obligation of contracts may notbe
c%?&s-gs\géss)oﬁéz 7 0. '
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determination as to the propriety of the charter amendments called for in Measure B is

2 | likely fo impact the rights and obligations of employees and their employers throughout |
3 the State of California. |
4 In light of these broad pohcy unphcatlons the California Attomey General has | °
5 | previously concluded in matters similar to the present controversy that it is in the pubhc
6 | interestto penmt suxt in quo warranto. (76 Ops. Cal. Atty. Gen. 169, 172 [“We beheve
* 7| that Seal Beach governs here and that the same public interest and purposes are present fo
8 | resolve 1mportant questions of fact and law and to settle labor’ strife in the public sector.];
9 .' June 11, 2012 Attorney General Decision No. 11-702 [“we ¢onclude that the question of |
10 | Measure D’s validity, and thét of the [pension] ordinances it gave rise to, are matters of
11 | public interest, and that it would therefore serve the public mterest for them to be
(12} properly adjudicated”] ) As in those instances, leave to sue in quo warranto should be
13 § granted here,
14 | IV. CONCLUSION ‘
15 _ Por the foregoing reasons, the San Jose charter amendments enacted on the
16 | June 5,2012 ballot constitute an illegal exercise of a franchrse by the City and a pubhc
17 harm Quo warranto is the proper and exclusive method for remedying this harm. |
18 | Therefore the SJPOA respectfully requests that its application for leave to sue in quo
19 | warranto be granted.
| 20 | L
21 Dated: June 21,2012
) | CARROLL, BURDICK & McDONOUGH LLP
23 / -
24 By
A
26 Attorneys for ProJ;(I)l;ggef{SIta?t%%hmn
97 San Jose Police Officers’ Association .
28
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Carroll, Burdick & McDonough LLP
44 Montgomery Street

Suite 400

San Francisco, CA -

94104-4505

415 985.5900
415,988.0932 Fax
www.cbrmlaw.com

Los Argeles
Sacramento

¥ CARROLL, BURDICK
M & MCDONOUGH LLP

September 28, 2012

Jonafhan Yank
Direct Dial; 415,743,2413
jyank@cbmiaw.com

Via EmAIL AND REGULAR MAIL

Marc J. Nolan
Deputy Attorney General
Department of Justice

" 300 South Spring Street, Suite 1702

" Los Angeles, CA 90013

Re: Quo Warranto Application in San Jose Police Officers’ Assn.
v. City of San Jose and City of San Jose Clty Council
Your File No.: LA2012106837 '
File No. 038781 '

-- Dear Mr. quan:

We write in 'response to your letter, dated September 18, 2012, in which

- you requested information pertaining to six other legal actions regarding the

recently~pa'ssed “Measure B" in the City of San Jose. To the extent such
information is known to the San Jose Police Officers’ Association (‘the
SJPOAY, the information you requested is provided below, However, as -
indicated in the SJPOA Reply papers, not one of these other legal actions
seeks, or is capab!e of delivering, the relief requested here on behalf of the
SJPOA.

You specifically requested information about Santa Clara Superior
Court Case No. 1-12-CV-220795. That matter, which was filed by our office on
behalf of the SJPQOA, scught to enjoin placement of Measure B on the June 5,
2012 ballot, as well as an order compeliing the City of San Jose to resume
bargaining with the. SJPOA over pension reform proposals. Preliminary
injunctive relief was denied in that matter and, because Measure B was
passed by the voters, the case is now moot. Furthermore the operative .
pleading cannot be amended to seek the relief requested in the 8JPOA’s
proposed quo warranto action (i.e., rescission of now-effective changes to the -
San Jose City Charter). “Since an action in the nature of quo warranto will lie
to test the regutarity of proceedings by which municipal charter provisions have
been adopted, it follows that, once those provisions have hecome effective,
their procedural regularity may be attacked only in quo ‘warranto proceedings.”
(International Assoc. of Firefighters v. City of Oakland (1985) 174 Cal.App.3d
687, 694 [citing Tavlorv. Cole (1927) 201 Cal. 327, 333, 338-340].} '

CBM-SF\SF564457
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Marc J. Nolan
Re: Quo Warranto Application in San Jose Police Officers Assn v. City of
San Jose and City of San Jose City Council :
~ Your File No.: LA2012106837
September 28, 2012
Page 2

Santa Clara Superior Court Case No. 1-12-CV225926 was filed by our
office on behalf of the SJPOA to challenge the substantive legality of only’
particular amendments to the San Jose City Charter brought about by the
passage of Measure B. (See Exhibit B to Holtzman Declaration.)- It does not

“and cannoct (for the reasons stated supra) attack the procedural validity of
Measure B, and it does not seek to invalidate all of Measure B. Thus, this.
fawstuit does not address and cannot redress the violations of the Meyers- .
Mifias-Brown Act ("MMBA") (Gov Code § 3500 ot seq.} at issue in the SJPOA’s
proposed quo warranto action. 1

The SJPCA is unaware of the status of the remaining four legal actions,
all of which are before the California Public Employment Relations Board
(“PERB™). However, based on my experience as a practitioner of pubiic sector
iabor law, the process of taking cases from start to finish at PERB is extremely
long and laborious.? " More critically, as pointed out in the Reply, the SJPOA is
not a party to those matters and PERB has no jurisdiction over the SJPOA or
its labor relations with the. City of San Jose. {Gov. Code § 3511.)

We hope this information is of some assistance. Please do not hesitate
to contact the undersigned if you have any additional questions or concerns.

Very truly ydur's, _
CARROLL, BURDICK & McDONOUGH LLp

_ Jonathak Yank
JY:jag '
cc:  Kamala D. Harris, Attorney General

Jonathan V. Holtzman, Esq.
- Jim Unland, President, SUPOA

- 1 As the City of San Jose noted in its Opposition, Case No. 1-12-CV225926 does
-charge a violation of the MMBA. However, the challenge is substantive, not
procedural-—it alleges that one provision of Measure B purports to untawfully narrow
the mandatory scope of bargaining in violation of the MMBA.

- 2 The process includes a prehearing settlement conference, hearing (i.e., an
administrative trial), post-hearing briefing, a decision by an administrative law judge,
an appeal to the PERB Board itself, and an appeal to the California Court of Appeal.

" This entire process, depending on the case, can take years,
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Arthur A, Hartinger (SBN: 121521)
ahartinger@meyersnave.com

Linda M. Ross (SBN: 133874)
fross@meyersnave.com

Jennifer L. Nock (SBN: 160663)
jnock@meyersnave.com

Michael C. Hughes (SBN: 215694)
mhughes@meyersnave.com -
MEYERS, NAVE, RIBACK, SILVER & WILSON
555 12th Street Suite 1500 -
Oakland, California 94607
Te]ephone: (510) 808-2000
Facsimile: (510) 444-1108

Attorneys for Defendant
City of San Jose

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
‘SAN JOSE POLICE OFFICERS’ CaSe No. 1- 12-CV-225926
ASSOCIATION,
[ C’onsolzdated with Case Nos. 112CV225928,
Plaintiff, 112CV226570, 112CV226574, 112CV227864]
V.’ _ ) Assigned for all purposes to the Honorable Patricia
3 M. Lucas
CITY OF SAN JOSE, BOARD OF ‘ ‘
ADMINISTRATION FOR POLICE AND % [PROPOSED] ORDER FOR JUDGMENT ON
FIRE RETIREMENT PLAN OF CITY OF ) THE PLEADINGS AS TO THE SAN JOSE
SAN JOSE, and DOES 1-10 inclusive. POLICE OFFICERS’ ASSOCIATION’S
: : ; SEVENTH CAUSE OF ACTION FOR
Defendants, y VIOLATION OF THE MEYERS-MILIAS-
' y BROWN ACT
% Date: January 17, 2013
) Time: ' 9:00 a.m.
g Courtroom: 2

AND RELATED CROSS-COMPLAINT Complaint Filed: June 6, 2012
AND CONSOLIDATED ACTIONS ' g Trial Date: None Set
| )

This matter came on regularly for hearing on January 17, 2013 before the Honorable
Patricia M. Lucas, Judge of the Superior Court of California, County of Santa Clara. Arthur
Hartinger and Linda M. Ross appeared on behalf of the Defendants City of San Jose. Stephen
Silver appeared on behalf of tho San Jose Retired Employees Association, Howard E. Fleming,
Donald S. Macrae, Frances JI. Olson, Gary J. Richert and Rosalinda Navarro.

_ 1 CASE NO. 1-12-CV-225926
[PROPOSED] ORDER '
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The Court; having considered all papers filed in suppoﬁ and in opposition, and oral -
arguments, hereby GRANTS Defendant’s motion on the pleadings to dismiss Plaintiffs’ Seventh
Cause of Action for violation of the Meyers-Milias-Brown Act. |

The motion is granted without prejudice.

Dated: 2013 - |
, ‘ The Honorable Patricia M. Lucas
San Jose Superior Court

2009919.1

2 CASE NO, 1-12-CV-225926
[PROPOSED] ORDER




